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Th 5a 
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 Michael Endicott, North Central Coast District Supervisor 
 YinLan Zhang, Coastal Program Analyst 

Subject: STAFF REPORT ADDENDUM for Item Th 5a  
 CDP No. A-2-HMB-07-021 (Gale) 

 
The purpose of this staff report addendum is to respond to the public, the applicant’s, and the 
applicant’s agent’s correspondence, attached herein, which raises the following issues with the 
Commission’s staff report: 

• The validity of the appeal filed by the Commissioners 

• Whether the development as proposed would have significant adverse impacts on 
the wetland  

• The usability of the rear yard 

• The visual impacts of the two-story house design 

• The feasibility of Alternative without Variance 

• The extent of the available building envelope and wetland buffer on the subject 
property 

• The calculation of the available building envelope outside of the buffer zone.  

 

A. ADD THE FOLLOWING SECTION TO SECTION 2.1 OF THE STAFF 
REPORT STARTING ON PAGE 4. 

Validity of the Filed Appeal 

The applicant through his authorized agent, Norbert Dall, in a letter dated July 10, 2007 (Exhibit 
24), contends that the filed appeal is invalid based on the following grounds: (1) the failure to 
comply with the Commission’s adopted specific mandatory appeal preparation and filing 
requirements, (2) the lack of evidence that either the “Gale Appeal Attachment A” (appended to 
the appeal coversheet, but not specifically referenced on the cover sheet) or the appeal forms 
themselves were received by the Commission before the close of business at 5 PM on the 10th 
working day of the appeal period, and (3) the absence of the appellants’ written and dated 
authorization for another person or party to write and file the appeal on their behalf. 



The Commission acknowledges that there were omissions and typos on the appeal forms. 
However, notwithstanding these omissions and typos, based on the evidence used by Mr. Dall 
for his letter, it is clear that the applicant received the appeal notification, including the 
attachments appended to the notification, in a timely manner and was therefore specifically 
aware of the basis of the appeal, including the appellants’ alleged inconsistencies of the City’s 
approved development with the certified LCP policies. The Commission also notes that the 
appeal form omitted some of the listed information because at the time the appeal was filed, the 
Commission had not yet received the local record which is the sole source of the omitted 
information.    

The Commission further finds that the appeal was received and filed in a timely manner on 
Tuesday June 5, 2007 based on the following:  

(1) The date on the front cover of the appeal form under the section that states “TO BE 
COMPLETED BY THE COMMISSION” states June 5, 2007 (Pages 1 and 9 in Exhibit 12). 

(2) The date on the Commission Notification of Appeal also states that the date the appeal was 
filed was June 5, 2007 (Exhibit 11).   

(3) The file date for the appeal, as entered into the Commission’s Permit Tracking Database is 
also June 5, 2007 (Exhibit 14).  

(4) The Deputy District Director specifically recalls that Commissioners Kruer and 
Shallenberger agreed to sign on to the appeal prior to the last day of the appeal period on June 5, 
2007.  

(5) The Commission staff analyst involved with the filing of the appeal also specifically recalls 
that the appeal was filed on June 5, 2007 before 5 pm.   

Section 130321 of the Commission’s regulations specifically authorizes the Executive Director to 
administer the affairs of the Commission. Pursuant to that section of the regulations, the 
Executive Director in turn can delegate to Commission staff the performance of any of his or her 

                                                 
1 § 13032. Duties and Delegation. 
 
(a) In accordance with the direction and policies of the commission and pursuant to Public Resources Code section 

30335, the executive director shall administer the affairs of the commission and, subject to approval by that 
commission, the executive director of the commission shall on behalf of the commission and in accordance with 
applicable state and civil service procedures, appoint such other employees as may be necessary to carry out the 
functions of the commission. 

 
(b) Except as specifically provided by resolution, the executive director may delegate the performance of any of his 

or her functions, but such delegation(s) shall not affect his or her responsibility to see that the directions and 
policies of the commission are carried out fully and faithfully. 

 
 (c) The executive director of the commission shall, when authorized by resolution of the commission, establish 

administrative procedures necessary to implement these regulations. Such administrative procedures shall be 
reduced to writing, shall be kept current with any amendments thereto, and shall be made available to all 
persons who shall be provided a copy of such procedures upon request and upon the payment of a reasonable 
fee. 
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functions. In the case of this appeal, Commissioners Kruer and Shallenberger provided approval 
to Commission staff to file the appeal on their behalf by signing the appeal form, and as such, are 
not required to provide further authorization, as Section 13032 of the Commission’s regulations 
establishes the authority of the Executive Director and his delegated staff to administer the 
affairs of the Commission, including the filing of Commissioner appeals.  

B.  ADD FOLLOWING SECTION TO RELEVANT PUBLIC COMMENTS 
SECTION OF THE COMMISSION STAFF REPORT STARTING ON 
PAGE 28  

1. Significant Adverse Impacts to Adjacent Wetland 

Letters from the applicant, the City, and members of the public contest the finding that the 
proposed development within the wetland buffer would have significant adverse impacts on the 
adjacent wetland, citing conclusions in the biological report, emails from CDFG biologist Dave 
Johnston, and how the subject site is located higher than the wetlands 

As discussed in the section titled Development adjacent to Sensitive Habitat Section, due to the 
various impacts associated with residential development, including noise, lighting, polluted 
runoff, use of hazardous chemicals including pesticides and fertilizers, the proposed 
development in the 100-foot wetland buffer zone would result in significant adverse impacts to 
the sensitive wetland habitat which supports the San Francisco garter snake and the California 
red-legged frog (see pages 26-27 above).   

With respect to the topography of the project site in relation to the adjacent wetland, there is 
currently no record of the topographic survey of the adjacent wetland, and as such, there is no 
evidence showing that the adjacent wetland is lower than the subject property and that runoff 
from the site would not be discharged into the wetland. In the record provided by the City, there 
are only plans that show the contour lines within the subject property. The contour lines indicate 
that the site slopes toward the northwest with the southeast portion of the site being the highest 
part of the lot at approximately 63 feet and the lowest at 60 feet in the northwest portion of the 
lot. The rear portion of the property is largely flat. The wetlands are to the northeast of the 
subject property, and because the contour lines and the topography outside of the subject lot is 
unclear, it is possible that runoff from the project site could be discharged into the wetland to the 
northeast.   

In addition to meeting LUP Policy 3-3 concerning development adjacent to sensitive habitat, in 
order for the proposed development to be consistent with the wetland protection policies of the 
LCP (LUP Policy 3-11 and 3-12 and Section 18.38.080 of the Zoning Code), there must be 
substantial evidence demonstrating that no feasible alternatives to siting the development within 
the wetland buffer zone exist. According to the City’s LCP, this requirement must be met 
whether or not the proposed development would result in significant adverse impacts to the 
adjacent wetland. However, as discussed in the above finding regarding feasible alternatives, at 
least three alternatives are feasible, including the two-story house design proposed by the 
applicant, the approximately 2,700 square foot house analyzed by the City to be feasible in the 
City’s 2005 denial of the proposed development, and an approximately 1,000 square foot 
manufactured home.  
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2. Useable Rear Yard 

Letters from the City (Exhibit 18), Tom Roman (Exhibit 15), and the applicant (Exhibit 16) 
stress the need for a usable rear yard and assert that any feasible alternative where the residence 
would be located outside of the wetland buffer would require the construction of a permanent 
fence at the edge of the wetland buffer, thereby eliminating access to the rear portion of the 
property.  

The main point of this contention appears to be the assumption that a permanent habitat 
protection fence must be installed at the edge of the wetland buffer on the subject property in 
order to protect the adjacent wetland, the California red-legged frogs and the San Francisco 
garter snakes. In the February 8, 2007 and March 22, 2007 City staff reports, which contained 
findings and conditions of approvals for the two-story house design outside of the 100-foot 
wetland buffer zone, the conditions of approval required the applicant to erect a permanent 
habitat protection wall at the limit of the wetland buffer which effectively eliminated access to 
the rear portion of the applicant’s property. It is unclear why City staff elected to require the 
condition because mitigation measures recommended by CDFG included the erection of a 
temporary, construction-phase habitat protection fence, made of overlapping plywood, not a 
permanent fence (Exhibit 10, page 9 in Commission staff report). CDFG biologist Dave Johnston 
(pers. comm) does not believe a permanent protection fence would be necessary and may serve 
as a hazard because the fence would not extend across the front of the property and any frog or 
snake may become trapped within the fence instead of being able to move freely without the 
fence. Because City staff recommended as a condition of approval the installation of a permanent 
habitat protection fence at the edge of the wetland buffer on the subject property, it has been 
mistakenly assumed that that is the only way that a house that would be located outside of the 
wetland buffer could be approved. However, the assumption is flawed, because the permanent 
fence is not necessary to protect the California red-legged frog or the San Francisco garter snake, 
and the LCP does not require the development of such fence, only the prohibition of residential 
development within the wetland buffer.  Therefore, the Commission finds that feasible 
alternatives located outside of the wetland buffer would not require the installation of a 
permanent habitat protection fence at the edge of the wetland buffer which would eliminate 
access to the rear portion of the subject property.  

3. Visual Impacts 

The July 9, 2007 letter from the City (Exhibit 18) states that because the two-story house design, 
located outside of the buffer zone, which would require variances to front set-back and 
maximum building envelope standards, would have an even street facing side instead of a design 
where a portion of the front side of a house would be recessed, that the two-story design would 
be incompatible with neighborhood character. As discussed in the Substantial Issue portion of 
the staff report, the houses on Terrace Avenue do not have any consistent architectural character. 
While the two-story house design would be different, it would not be so different that it would be 
considered incompatible with the character of the surrounding area, especially since there is no 
consistent character in the neighborhood beyond residential development. In addition, as 
discussed previously, the two-story house design was approved by the City’s Architectural 
Review Committee. Moreover, as discussed above on pages 24-25, there are feasible alternatives 
which would not require variances that could be developed with a recessed street-facing side like 
other houses on Terrace Avenue.  
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4. Feasibility of Alternative without Variance 

The City’s July 9, 2007 letter (Exhibit 18) asserts that Exhibit 8 in the Commission staff report, 
showing that the building envelope outside of the wetland buffer could accommodate an 
approximately 2,700 square feet house, is not a feasible alternative because the house that could 
fit outside the wetland buffer would not have a functional floor plan that would comply with the 
building code. The City did not provide any plans or drawings to support the claim that a 
functional floor plan meeting building codes would be infeasible. The letter further states: 

Because of the awkward design and small interior areas, the applicant could only                                      
find an alternative that required approval of variances.  

However, the statement in the City’s July 9, 2007 letter is contrary to the applicant’s contention 
in his June 27, 2007 letter (Exhibit 9 in Commission staff report) that the variances are needed 
because he could only afford a manufactured home and that because the manufactured homes are 
pre-determined in terms of lengths and widths, that he could not find manufactured homes that 
could fit within the building envelope without approved variances to the front setback and 
maximum building envelope standards. As explained above on pages 24 and 25, feasible 
alternatives are not limited by the predetermined lengths and widths of manufactured homes. 

5. Extent of Wetland Buffer on Subject Property 

The applicant’s July 3, 2007 letter raises the new issue that the wetland buffer covers a greater 
area on his property than the extent of the wetland buffer depicted in the September 7, 2004 
biological report prepared by H.T. Harvey and Associates, which served as part of the evidence 
relied upon in the Commission’s findings about this matter as well as the basis for the City’s 
review of the proposed development. The applicant’s November 14, 2006 CDP application for a 
two-story house outside of the wetland buffer also used the calculation of the wetland buffer 
contained in the September 7, 2004 biological report. If the wetland buffer extends onto the 
applicant’s property as shown on the exhibit he prepared (Exhibit 16, Attachment B), that would 
mean that the feasible alternatives identified in the Commission staff report would actually 
encroach into the 100-foot wetland buffer, inconsistent with the LCP, and that those alternatives 
would no longer be considered feasible.   
 
However, as discussed further below, because the biologist and principal from H.T. Harvey have 
confirmed that the distance calculated in the April 29, 2004 letter by Mary Bacca is a mistake, 
the Commission findings in the staff report on page 5 concerning the distance of the wetland 
from the project site and the location of the proposed development are accurate. 
 
The applicant provides a letter dated April 29, 2004 from Mary Bacca of H.T. Harvey which 
states that the wetland on the adjacent Beachwood property is 45 feet from the proposed 
residence instead of 60 feet as stated in the biological report. Based on the distance of 45 feet, the 
applicant calculated that the building envelope outside of the buffer zone, complying with the 
setback requirements in the Zoning Code, is only 1,032 square feet.  
 
The April 29, 2004 letter from Ms. Bacca predates the September 7, 2004 biological report used 
by the City and was not included in any of the City records submitted to the Commission for the 
appeal. The letter was prepared for the purposes of initially determining whether the applicant’s 
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proposed development in 2004 would encroach into the 100-foot wetland buffer. The letter is not 
accompanied by any maps or an official wetlands delineation. According to the applicant, the 
City requested a full biological report based on the results in the letter. The full biological report, 
also prepared by Mary Bacca along with other biologists from H.T. Harvey on September 7, 
2004, contains the mapped wetland delineation as well as delineation of the 100-foot buffer 
around the wetland, and states that the wetland is approximately 60 feet from the proposed 
residence and 35 feet from the northeast corner of the property. The City used the distance of the 
subject property from the adjacent wetland contained in the September 7, 2004 biological report 
in its 2005 and 2007 review of the applicant’s separate proposals for residential development on 
the site (Exhibit 8, Page 1 in Commission Staff Report). The applicant, in his November 2006 
coastal development application for a two-story home also used the distance calculated in the 
September 7, 2004 biological report to depict the location of the wetland buffer in his project 
plans (Exhibit 5, Page 2 of Commission Staff Report).  
 
The applicant asserts that because the April 29, 2004 letter contains the results of an actual site 
visit to the adjacent wetland that the buffer area on his property should be calculated using the 
distance of the wetland from his property contained in that letter, which is 45 feet, instead of the 
60 feet described in the subsequent September 7, 2004 biological report.  
 
The September 7, 2004 biological report acknowledges that permission to the adjacent 
Beachwood property was not granted to map the wetlands and that the distance of the wetland 
from the property was measured using an indirect method. In a telephone conversation between 
Commission staff and John Bourgeois, biologist at H.T. Harvey who performed the supplemental 
biological assessment on the project site in November 2006, Mr. Bourgeois indicated that the 
distance reported by Ms. Bacca, who is currently on leave, in her April 29, 2004 letter was a 
mistake. Mr. Bourgeois states that Ms. Bacca’s field notes from the site visit shows that the 
wetland is 35 feet from the northeast corner of the property line, which is the same as described 
in the September 7, 2004 biological report. The field notes also show that the northeast corner of 
the story pole, indicating where the proposed residence would be located, was 21 feet south of 
the rear lot line and 7.5 feet east of the side setback line, which means that the wetland is 57.6 
feet from the northeast story pole for the proposed residence. Mr. Bourgeois further states that 
the calculation of the distance of the wetland in relation to the location of the proposed 
development in the biological report—60 feet, is the correct calculation and that the principal of 
H.T. Harvey, Pat Boursier, who is also an author of the September 7, 2004 biological report, is in 
agreement with this determination.  
 
Therefore, the Commission rejects the applicant’s contention that the wetland is 45 feet from the 
site of the proposed development and maintains that the alternatives identified in the 
Commission staff report are feasible and would be consistent with the LCP. However, the 
Commission notes that even if the applicant’s contention had been correct, 1,032 square feet 
would still remain for a building site outside of the wetland buffer zone. Within this area, it 
would be possible for the applicant to develop a two-story home which would be greater than 
1,032 square feet. Such residential development would be a feasible alternative to locating the 
development within the wetland buffer.   
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C. CALCULATION OF BUILDING ENVELOPE 

The June 13, 2007 letter from Tom Roman has a calculation of building envelope (Exhibit 10, 
Attachment C in Commission staff report) that states that the available home site is 903 square 
feet. However, this calculation is based on the assumption that the rear property line is the limit 
of the wetland buffer. However, there are no LCP policy or development standards which state 
that the property line is the limit of the wetland buffer.  

In a separate letter from Tom Roman, received on July 3, 2007 (Exhibit 15), he states that the 
calculation of the available building envelope is incorrect because staff assumed that the area 
covered by the wetland buffer is a triangle instead of a quarter of a circle. Commission staff did 
incorrectly calculate the area of the building envelope, assuming that the available building 
envelope was a triangle shape. Based on both the City record and the plans submitted by the 
applicant for the two-story house design, the wetland buffer extends 65 feet into the subject 
property. The area of the lot is 75’x107’ which totals 8,025 square feet. 8,025 square feet minus 
the area of the quarter circle (3.14*652/4=3,313.6) is 4711.4 square feet. Therefore, under the 
revised calculation, the available building envelope outside of the wetland buffer zone is 4711.4 
square feet.  

However, the error does not affect the feasibility of the alternatives as the miscalculated area 
involves the rear portion of the lot (Exhibit 23) where none of the alternatives, including the two-
story house design originally proposed by the applicant, the approximately 2,700 square foot 
house that the City decided was feasible in its 2005 denial of the project, as well as the 
approximately 1,000 square foot manufactured home discussed in the staff report, would be 
located.  

MAKE THE FOLLOWING REVISIONS TO STAFF REPORT, PAGES 6, 
24, AND 26 IN STRIKEOUT AND UNDERLINE:  

Page 6.  

The subject property is approximately 75 feet wide and 107 feet long. The 
required minimum 100-foot wetland buffer extends into the property at an angle 
and covers the northeastern portion of the site, leaving an almost triangular 
shaped area, approximately 5,500 4,700 square feet in size as a remainder.  

 
Page 24: 
 

The subject property is 107 feet long and 75 feet wide. The wetland buffer 
extends into the property at an angle and covers the northeastern portion of the 
site, leaving an almost triangular shaped area, approximately 5,500 4,700 square 
feet size, in the southwestern portion of the lot available for development.  

 
Page 26: 
 
 Other Building Sites 

 
In order for the proposed development to be consistent with the LCP, not only does 
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the applicant need to demonstrate that no feasible alternatives exist, but also no 
other building site on the parcel exists. As discussed above, areas on the parcel 
outside of the buffer zone is approximately 5,500 4,700 square feet in size, and 
within that area, a two-story single family home approximately 2,700 square feet, 
which would meet the applicable development standards could be accommodated. 
Therefore, because there is another building site on the parcel, the proposed 
development is not consistent with the LUP Policy 3-11 and Section 18.38.080 of 
the Zoning Code in the certified LCP.  The proposed development therefore must 
be denied.  
 

EXHIBITS 
 
In addition to the above, the following new exhibits should be included in the Commission 
staff report: 
 
11. Commission Notification of Appeal 
12. Appeal Filed by Commissioners Patrick Kruer and Mary Shallenberger 
13. Mailing List for Appeal Hearing 
14. Printout of Appeal Entry as Appears in Commission’s Permit Tracking Database 
15. July 3, 2007 Letter from Tom Roman 
16. July 3, 2007 Letter from the applicant, Saso Gale 
17. June 28, 2007 Letter from Richard Parness 
18. July 9, 2007 Letter from Sage Schaan, Planner, City of Half Moon Bay 
19. July 7, 2007 Letter from Sofia Freer 
20. July 6, 2007 Letter from Kevin Lansing 
21. July 8, 2007 Letter from Robert Clinton 
22. July 9, 2007 Letter from Douglas Snow 
23. Building Area Envelope in Discrepancy 
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